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The Originalism Debate

INTRODUCTION

The role of historical evidence in constitutional law has always been
of interest to scholars, but the issue began to become more prominent
in the 1970s. Warmen Court opinions on topics such - as
reapportionment and desegregation wete difficult to connect to the
specific views of the framers. Liberal scholars attempted to justify these
decisions by ~argning that courts must adapt  constitutional
interpretations to changing times. - This liberal theory of the “living
Constitution” was met by conservative demands for a return to the
otiginal understanding of the Constitution. Although initially simply 2
dispute among scholars, the debate became politically prominent during
the Reagan Administration, following calls by Reagan’s Attotney .
General for a jusisprudence of original intent.! Reagan unsuccessfully
attempted to appoint one leading originalist, Robert Botk, to the
Supreme Court, but later succeeded with another, Antonin Scalia. Scalia
was later joined by fellow originalist Clarence Thomas. At that point,
originalism was no longer megely an academic question.

By now, the debate over originalism has spanned more than two
decades. Many of the major arguments Wete made early in the debate
and have not changed much.since. One development has been in
political - alignments. Although originalism is stll a position
predominantly held among conservatives, variants of originalism have
been endorsed by some liberal scholass. Originalism has also been
rejected by some conservatives who place more emphasis on precedent
and tradition.
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Another significant development has been in the formulation of
originalism. Early originalists tended to stress the original “intent” of
the fi of the Constitution. Today, many academic ogginalists
prefer instead to rely on the original “understanding” of the
Constitution. Or, alternatively, some originalists today ask “not what
the Framers or Ratifiers meant or understood. subjectively, but what
their words would have meant objectively—how they would have been
understood by an ordinary, reasonably well-informed user of the
language, in context, at the time, within the relevant political community
that adopted them.”? Thus, the major difference in these forms of
originalism is between an author-centered approach and an audience-
centered one.

A literary analogy may be helpful in understanding this distinction.
In considering a play like Hamlet, we might ask what Shakespeare had in
mind when he wrote 2 particular passage. This corresponds to the
search for original infent. On the other hand, we might ask how the
Elizabethan audience undersiood the meaning of Hambkr. This
corresponds to the seatch for the original anderstanding. A refinement
wonld be to ask what the meaning of the play would have been to a
reasonable, well-informed Elizabethan who read the play very carefully;
on this view, the actual understanding of the audience is not controlling
but is only evidence of the correct Elizabethan interpretation of the
play. Thus, the audience-centered approach could ask what the
Elizabethan audience actually did -understand, or it could posit an
idealized Elizabethan audience that was able to identify the “objective
meaning” of the play. Some originalists themselves doubt the practical
importance of these distinctions. In any event, we will try to avoid
getting too immersed in these complexities.

A great deal of ink has been spilled over the question of originalism.
1t is important to realize, however, that the area of dispute is narrow.
Almost no one believes that the original understanding is ‘wholly
irrelevant to modern-day constitutional interpretation. Most opponents
of originalism also claim to be “interpreting” the Constitution; they
simply have a different view of the appropriate metheds of doing so.
Non-originalists do not find historical evidence dispositive of
contemporary constitutional questions. The difference between
originalists and non-originalists is that originalists are committed to the
view that the historical perspective is not only relevant but at least
sometimes authotitative, that contemporary judges are in some sense
obligated to follow the views of the framers.

Among otiginalists, we can distinguish vatious shades of belief
about the binding effect of history and about how to define “intent.” A
strong originalist might believe that the sole relevant factor should be
the historical evidence. Under this view, precedent and practical
considerations would be irrelevant. A moderate ofiginalist might well
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©* view othet factors as potentially important, particularly when evidence
“ of intent is unclear. The minimum originalist view would be that clear
"~ historical evidence is controlling on any “open” question of -
" constitutional law; that is, any question that has not already been
decisively resolved by entrenched Supreme Court do?ttineﬁ )
Originalists also-differ about the level of generality at Whl.Ch they
investigate history. Those who focus on the framers’ general pn.ncxples
are quite different from those who emphasize the fmme.ts' views of
.- particular governmental practices. (This form of originallsm is found
- among some liberal scholars,) .
; Moderate otiginalists may be difficult to dtsungms}i from
© - pon-originalists, as an early commentator on the debate explained:

The only difference between moderate originalism ?nd non-originalist
adjudication is one of attitude toward the text and ong:ml understanding.
For the moderate originalist, these souzces are conclusive when thcy speak

‘ clearly. For the non-onginalist, they are imp but not detet e
i Like an established line of precedent at common law, they create a strong
£ presumption, but one which is defeasible in the light of changing public
e values.* '

. Similar divisions can be drawn among non-originalists based on the
degree of deference they are inclined to give his.ton'r.al in.tcnt.
* Non-originalists have in common a rejection of the bindmg‘authonty of
: -.original intent, but this leaves room for considerable disagreement
%~ about how much weight to give intent in comparison thh Aoth.e: fa.lctoxs‘
. Another important ground of distinction among non—ongmzhsfs is h.ow
" they supplement consideration of otiginal intent. Some non-originalists
trace their intellectual lineage to Enlightenment rationalists. They seek
(' general theories that will provide logical answers in particular cases. For
examiple, in interpreting the equal protection clause, they might :j\sk fvhat
theory of equality provides the best foundation for constxm.uor‘m.l
analysis. Others trace their lineage to Edmund Burke, placing theix faith
in evolving traditions and time-tested institutions rather than abstract
theories. They would seek to know how views of equality have evolved
“in the coutts and in society in general. This is a position that has had
some popularity with conservatives as well as with liberal advocates Qf 2
living Constitution. And some judges and scholars, of course, combine
oth of these non-originalist approaches. )
In considering the originalism debate di din the re.mamder of

- this chapter, it is important to keep these distinctions in mind. When
eading a particular arg against originalism, you shc?\{h? always asl.::
Which form of originalism is most vulnerable to this criticism? 1If this
- criticism is valid, what form of non-originalism does it support?
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workable. Can we actually identify the views of thie framers with the -
will consider originalism’s normative basis. Even assuming we can

eeiligrpretations of the Constitution?

We will begin in the next section by asking whether originalism is
necessary confidence and precision to make originalism work? Then we

identify the views of the framers, should their views control our own
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Methodological Problems

One initial problem is whether we can determine the views of the
framers with any confidence. Vadous methodological problems may
make it difficult to do so, and if the history is indeterminate, we cannot
make it the basis for interpretation. ) )
The framers of various provisions often failed to discuss the issues
_that interest us today. Recall the discussions of the executive branch in
chapter 4. Much time was spent discussing how the Executive would
be appointed, what the term of office would be, and so forth. Litde
thought was given to questions that today hold greater interest, such as
. the president’s power to send troops into combat without congressional
approval or the power to remove subordinate officers. Similatly, as we
observed in chapter 11, the debates about the Fourteenth Amendment
focused on the now fergotten sections 2 and 3, which were of
immediate concern in the context of the Reconstruction era but had no
lasting importance. Section 1 of the amendment, which today looms
lasger in judicial applicaion than any other provision of the
Constitution, received only cursory attention on the floor of Congtess
.and in the ratification debates. This is not to say that the record is
wholly silent on these issues. Indeed, even the conspicuous lack of
attention given to these questions may itself carry a message about the
~otiginal understanding, although it may also indicate a failure to
consider ot contemplate particular issues. But the originalist task would
certainly be-easier if the framers had addressed these issues in derail.
Another question is whether the documentary evidence we do have
is reliable. There have been recurring charges that Madison significantly
altered his notes at 2 later date, perhaps to reflect his own changing
views. of .the meaning of the Constitution. After a careful recent
investigation, based on matters such as the watermarks on Madison’s
papet, historian James Hutson concluded that any alterations were not
significant. But Hutson points out that Madison gave only a highly
abbreviated account of the proceedings:

Madison’s notes stand alone as the key to the Framers’ intentions. If
his notes on any given day are compared to the fragmentary records of
debates left by other delegates that Farrand printed or that have been
discovered more recently, a rough approximation between the different
accounts is evident—demonstrating that Madison was not inventing
dialogue, but was trying to capture what was said. Still, there is an enigma
about Madison’s note-taking methods. . . .

If _read aloud, Madison’s notes for any particular day conste only a
few minutes, suggesting that he may have recorded only a small part of

each day’s proceedings. . .. Madison averaged 2,740 words per session in
June. Because sessions lasted five hours . ... he averaged 548 words per
hour, a figure which can be rounded up to 600 words per hour to simplify
calculations. At this rate Madison recorded only 600 of a possible 8,400
words per hout, or seven percent of each hour’s proceedings. Evenif the
possible words per hour are reduced to 6,000, Madison recotded only ten
percent of each hour’s proceedings.$

There is also some reason to suspect Madison’s accounts of his own
speeches; he may have improved them somewhat in writing aftet be had
already delivered them orally. ) o

Hutson points out even more severe problems with other pafts of
the documentary record. He concludes that the records of the
ratification debates are too “corrupt.. . . [t} be relied upon to reveal the
intentions of the Framers” For example, the Pennsylvania and
Maryland debates wete recorded by ardent Federalist Thomas Lloyd,
who was paid by the Federalists to delete all the Anti-Federalist
speeches. He reported only selective Federalist speeches and even
those seem to have been significantly revised.

The same Thomas Lloyd was responsible for the Annals of Congress
volume covering the Bill of Rights. “Far from improving by 1789,
Lioyd’s technical skills had become dulled by excessive drinking.” And
the Annals cover only the House debates, because the Senate did not
permit its proceedings to be reported.

The potential unreliability of parts of the historical record does not
mean that historical investigation is hopeless. If histodans were reduced
to studying impeccably documented events, they would have little to do
with theix time. . But a significant part of a professional historian’s
training is learning how to assess the validity of various documents.
Historians lean to make sophisticated credibility judgments based not
only on the documents themselves and their drafting, but also on their
knowledge of the culture and politics of the period. ~ Credibility
judgments must also be made to determine which of the various
possible interpretations of the historical record is the most plausible.
But judges may be ill-prepared to make such judgments:

{Fjudicial judgments about the credibility of various accounts of the
constitutional past may be idiosyncratic and otherwise unsound. While
judges have fulsome experience in regard to the behavioral patterns of the
sorts of people who typically appear before them, they know litde about
how people behaved in the distant past. Thus they may reason
anachronistically when they use their present-day behavioral assumptions
to assess the accuracy of a particulat interpretation of the past.

After all, judges are not selected for office because they have special
skill in reconstructing the intentions of individuals in the past. . .. [A)
judge who decides constitutional cases on the basis of credibility is likely to
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mislead both himself and his audience as to the ultimate basis of his
decisions.®

The difficulty of determining the plausibility  of 2 historical
interpretation is increased by the need to interpret the views of a diverse
group of individuals. These individuals may not have agreed with each
other on the interpretation of a provision. Some may have voted fora
package such as the Constitution or Bill of Rights having approved of
some portions but having no particular view about the meaning Ot
desirability of other parts. How can we aggregate the views of a diverse
group in order to determine a collective intent? Of coutse, the framers
were not randomly drawn from different societies or even different
segments of the same society. Theit shared common cultute should be
yeflected in some degree of consensus about the mea ing of texts.
Even where this is true, discerning that consensus may require extensive
knowledge of a historical period, which may be beyond the reach of
anyone but historians specializing in the period. Whether these
difficulties can be avoided by seeking the objective meaning of 2
provision rather than its subjective understanding is not at all clear.

The problems of teconstructing historical viewpoints do not prove
that the task is impossible or unimportant. They do suggest, however,
that determining the original meaning of a provision may be a much
more difficult task than some originalists assume. According to Justice

Scalia, one of the basic purposes of originalism is to reduce judicial -

discretion, thereby limiting the likelihood that judges will read their own
values into the Constitution.’? But methodological problems may make
originalistn sufficiently flexible to be influenced by a judge’s values.

Was Originalism the Original Understanding?

The question of otiginalism can itself be approached from an oniginalist
petspective, by asking whether the framers expected their views to
control subsequent interpretation of the Constitution. Although earlier
scholars had mentioned this problem, it was investigated in the greatest
detail in an influentia} 1985 article by Professor H. Jefferson Powell.1!
Powell began by exploring the common law’s methods of
interpreting various documents such as statutes, wills, and contracts.
He argued that “intent” generally referred to the objective meaning of
the language used in the document, not the subjective intentions of the
authors:

At common law, then, the “intent” of the maker of a legal document and
the “intent” of the document itself were one and the same; “intent” did
not depend upon the subjective purposes of the author. The late
eighteenth century common lawyer conceived an instrument’s “intent”—

e
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and therefore its meaning—notas what the drafters meant by‘thdr words
but rather as what judges, employing the “artificial reason and judgment of
law,” understood “the reasonable and legal meaning” of those words to

The courts likewise looked to “pules of law” and to “common
understanding” when interpreting statutes. “The modem practice of
interpreting a law by seference to its legislative history was almost wholly
nonexistent, and English judges professed themselves bqund 16 honor dxs
true import of the “express wor ” of Parti t. The “intent o.f the act’
and the “intent of the legislature” were interchangeable terms; neither term
implied that the interpreter looked at any evidence concetning that
“intent” other than the words of thetext and the common law background
of the statute. . .. .

The common law tradition did admit the propriety of looking beyond
the statute’s wording where the text ‘was defective on its face. In such
situations judges wete free to substitute cohesence for gibberish. A more
serious interpretive problem occurred when the statute’s Ylord.mg was
ambiguous, rather than clear but in conflict with its apparent intent. Ttwas
generally agreed that such ambiguitas patens could not be resolved by
extrinsic evidence as to Parliament’s purpose.'

Thus, the framing generation would have been more likely toadoptan %
original understanding approach than an original intent approach. But ..
the methods they would have used to determine the original
understanding may not have been settled.

Because the common law adopted  different methods  of
interpretation for different kinds of documents, however, int_erpretadgn
of the new Constitution posed something of a problem. To interpretit,
the cighteenth-century lawyer first had to determine what kind of
document it was. In the debates over ratification, according to Povyell, :
the Federalists took the position that the text would be interpreted likea,
statute, i.e. on the basis of what the words would mean to & reason
readet. (Thisis somethinglike the “onginal public meaning” variant of!
otiginalism today.) Even after the Constitution was in effect, according
to Powell, references to historical evidence were viewed with some.
suspicion as.an innovation in methods of interpretation. A newet
approach to interpretation, based on the understandings of the ratifiers,
was crystallized by Madison:

The text itself, of course, was the primary source from which that intentor:
was to be gathered, but Madison’s awareness of the imperfect pature of
human communication led him to concede that the text’s irx}port would
frequently be unclear. Madison thought it proper to engage in structur?
inference in the classic contractual mode of the Virginia and K:ﬂm

Resolutions, and to consult the direct expressions of state intenttof
available in the resolutions of the ratfying conventions. He regﬁrd_cd 3
debates in those conventions o be of real yet limited value for B
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interpreter: evidentiary problems with the surviving records and Madison’s
insistence on distinguishing the binding public intention of the state from
the private opinions of any individual or group of individuals, including
those gathered at 2 state convention, led him to conclude that the state
debates could bear no more than indirect and corroborative witness to the

. ing of the Constitution. . ... Last and least in value were the records
of the Philadelphia convention.

Madison’s objection to reliance on the Convention debates was based
" on two factors: the possible defects in the historical record and the
status of the ratifiers as the true sources of the Constitution’s authority.

Powell’s historical evidence was carefully examined by Professor
Charles Lofgren. Lofgten agreed with him about the nature of common
law interpretative methods and about Madison’s position.’* The crux of

the disagreement between these two scholars relates to timing. Powell

believed that the view of interpretation adopted by Madison did not
become prevalent until well after ratification. Lofgten argued, however,
that this theory of interpretation based on the ratifiers’ intent was
adopted earlier, by the time the Constitution was ratified or soon
thereafter. Both scholars agreed that the Convention debates
themselves were not considered to have any ‘authotity as a source of
meaning. Later work by Jack Rakove suggests that Madison’s reference
to the views of the ratifiers was an innovation forced on him by political
circumstances rather than a reflection of his eatlier views or of a
consensus among the framers about methods of interpretation.?®
Madison also turned to post-enactment practices on occasion to help
“fix” the meaning of ambiguous constitutional provisions.

A fair conclusion is that the founding generation did not have 2
consensus about what methods applied to constitutional interpretation
and in particular about the relevance of the debates at the Convention
and during ratification. They may not have agreed which canons of
interpretation to apply when resolving ambiguity. As one oniginalist has
recently explained, the absence of such a consensus poses a problem
because such methods of interpretation “form part of the background
against which laws are drafted and understood, and they can greatly
affect what a law is taken to say.”¢ .

The Convention debates have at best a dubious claim as an
authoritdtive source of constitutional interpretation. As we saw eatlier
in this book, one important concetn of the framers was that they had
exceeded their authority in proposing such radical constitutional change.
Partly in response, they developed the theory that the Constitution took
its authority from its adoption by the sovereign People: “We, the
People” referred to the ratifiers; not the members of the Convention.
Given this understanding, the framers themselves were merely
scriveners, drafting a document for possible use by others—Tlitde
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different in ptinciple from staff members in Congress who help draft
legislation for Congtess to consider. It seems somewhat unlikely that
the intent of the scriveners was thought to be binding on the ratifiers,
especially when the framers were 5o cateful to keep the proceedings of
the Convention secret from the ratifiers themselves.

Of course, even if it is correct, this conclusion would not mean that
the Convention debates should be disregarded. Besides theit intrinsic
interest, the debates also serve as strong evidence of a reasonable
reader’s understanding at the time. But even in the framers’ own views,
the Convention debates were probably not considered authoritative.

However, even when assuming that only the views of the ratifiers
count, and taking into account the defective historical record
concerning those views, some areas remain in which' origi intent
might be decisive. For example, it might well be possible to establish
that no intelligent eighteenth-century reader would have thought that
the phrase “cruel and unusual punishment” included execution by
hanging, ot that no mid-nineteenth century reader would have thought
that “equal protection of the laws” had anything to do with the right to
vote. Thus, originalism might be able to ptovide some answets. That

" originalism might be difficult to apply in some circumstances does not

make it irrelevant in those situations when it can yield more definite
answers.

Anti-Originalist Clausc\s

Another argument against originalism, related to that considered in
the previous section, is that the framers anticipated that the courts :
would defend human rights beyond those expressly listed in the Bill of
Rights. The basis for this enforcement of unwritten rights might either
be natural law or certain “open-ended” clauses of the Constitution.

Contrary to the views held by most lawyers today about judicial
decision-making, natural law was considered a legitimate basis for-
judicial decision in the period leading up to the framing of the’
Constitution: :

{Flor American judges in the late eighteenth -century, the sources of
fundamental law were as open-ended as they were in English opposition
theory. . The colonists inherited a tradition that provided not only 4
justification for judicial review but also guidelines for its exercise. AS’
Bolingbroke proposed in theory and the new American states translated,
into action, judges wete to look to natural law and the inherent right

tman, as well as to the written constitution, in detexmining the validity of
statute, Where the written constitution affirmatively addressed
problem—most often in governmental structure cases . . . but even
cases where the constimtion provided clear protection of individu:
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rig?;ts—-it was dispositive, but in other cases, judges looked outside the
written constitution.? .

Chapters 1 and 3 indicate that natural rights theories persisted into the
©1780s. Indeed, as we saw in chapter 9, belief in the existence of an
wnwritten “higher law” continued well into the nineteenth century.
- Some writets argue that the framers accepted natural law as 2 judicially
enforceable restriction on governmental power.'®
Recall that the Federalists argued during the ratification debates that
.3 Bill of_ Rights was unnecessary. This may suggest that the powers
granted in Article I carry implicit limitations. Considet, for example, the
grant of general legislative authornity over the seat of government {(now
Washington, D.C). If raken at face value, this grant of power would
presumably include the right to establish an official teligion in D.C. ot
Allow the use there of torturc or Star Chamber proceedings. How could
the Fex%eta\ists argue otherwise, unless they though the power of general
Jegislation over the district had implicit limitations? If enumerated
powers ptedudcd such abuses, it could only mean that those powers
themselves had built-in limitations. The framers may well have expected
these grants of power to be read against the background of accepted
assumptions about nataral rights. Thus, the grant of power to Congress
to govemn th': District of Columbia (or other grants, such as the power
to regulate interstate commerce) might have beea understood to be
subject to inherent lirmitations based on natural law or the law of
nations. Such an interpretation may underlie the Federalist argument
against the need for 2 Bill of Rights. Indeed, some of the Federalist
a ents rested explicitly on natural rights as inherent limitations.
Chapter 8 shows that the Federalist argument was not considered
'T‘wholly convincing. One response was the move to add a Bill of Rights
mediately after ratification. As chapter 8 also shows, many seemed to
view the Bill of Rights as uanecessary. Moreover, oné of its provisions
lends itself naturally to non-orginalist judicial review: the Ninth
 Amendment. On one interpretation, the Ninth Amendment is 2
response to widespread concerns thatan enumeration of rights might be
caken as exclusive. Thus, the Ninth Amendment can be plausibly read
as reaffirming the existence of natural rights as checks on govemnmental
powers. To be sure, other readings of the Ninth Amendment are
pos§ible. It can be read as a clone of the Tenth Amendment, protecting
against the existence of implied federal powers, or as a means of
rebutting any argument that the federal Constitution somehow
abolished existing statutory of common-law rights. Thus, whether the
Ninth Amendment is originalist o anti-originalist is itself difficult
exercise in historical interpretation.

I ————
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The privileges of immunities clause of the Fourteenth Amendment
is another possible source of unenumerated rights. Perhaps the leading
spokesman for this argument was Dean John Ely:

[Lihe legislative history argument [about the clausc} is one neither sidecan
win. Jtreally shouldn’t be critical, however. What is most important here,
28 it has to be everywhere, is the actual language of the provision that was
proposed and ratified. On that score]usticcBhd(ngucd that: “No State
shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States” was an «eminently reasonable
way of expressing the idea that henceforth the Bill of Rights shall apply to
the States.”. . . Thereis another edge to this, and that is that nothing in
the material that has been discussed supports Justice Black’s limitation of
the Fourteenth Amendment’s Privileges or Immunities Clause to the
fanction of incorporating the Bill of Rights. There is some legislative
history suggestng an intention to incorporate the Bill of Rights; however
there is none at all suggesting that was the only thing the Privileges or
Immunities Clause was designed to do, and indeed Howard’s speech,
which is Black’s strongest proof of incotporation, is guite explicitly against
. him on the limitation point- The words of the clause are anl “eminently
reasonable” way of applying the Bill of Rights to the States, but aptet
language could have been found had that been the only content intended”?

1f Ely’s historical interptetation was correct, then at least some clauses
of the Constitution seem 0 tequire judges to protect rights that are not
themselves listed in the Constitution. (Another possibility is that the
reference to “liberty” in the due process clause provides a basis for
protecting non-enumerated rights.) Even if correct, however, that
conclusion would leave open an important question: Should these
unenumerated rights be limited to the specific natural dghts understood
at the time, or should evolving notions of human rights playa role? And
at what level of generalization should we interpret discussions of natural
rights in the framing period?. 1f we look to the understandings of the
dmes to find out precisely what rights were then considered
fandamental (and therefore presumably protected by the Ninth
Amendment ot the puovileges or immunities clause), we presupnably
would not find abortion ot homosexual conduct on that list. Yet we
might also find broader statements about autonomy ot human dignity
that could be seinterpreted in light of current social values.

Neither those who discussed the need fot 2 Bill of Rights in the late
cighteenth century, not those who framed the Fourteenth Amendment

seventy yeats later, seem to have spent much time worrying about

whether the unwritten fundamental rights were static or subject t©

change.?® Thus, an originalist interpretation of these provisions might
be limited to the specific fundamental tights of the time, or it might ~

require an evolving list of rights. If the Constitution was understood t©

PR
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embody the higher law, then originalism needs to provide an
interpretation of the higher law as well 2s of specific text. Yet the
original understanding of the higher law may be even more elusive than
that of specific constitutional language. .

Levels of Generality

One difficulty of implementing ot inalism is deciding exactly whatlevel

" of abstraction to use in interpreting the historical record. Atits simplest
level, we might consider the “original intent” to be a kind of true-false
examination administered to the drafts or to their audience, in which all
the questions look like this: “Constitutional provision X covers
fact-pattern Y. True or false?” -

_ One problem with this approach is that it may be very difficult to
find out the answers which would have been given by the framers, for
the reasons discussed in the preceding sections. Motreover, some
fact-patterns today involve situations that the framers could not have
conceivably considered. For example, the framers had no occasion to
consider whether the Fourth Amendment applied to electronic
eavesdropping, whether electrocution  wis cruel and unusual

- punishment, of whether the Intemet is part of interstate commexce. 1f
we seek to address these issues in terms of original intent, we will have
to define our inquiry at a higher level of generality.

The view of original intent as 2 soft of checklist of specific
prohibitions is yulnerable to another attack. Presumably, the checklistis
not entitely arbitrary; it reflects some underlying beliefs or values of the
framers. But this underlying belicf system may be more complex than
the checklist. indicates, and in particular may contain some igner
tensions or inconsistencies. Ignoring these complexities may fail to do
justice to the otiginal understanding: Yet, the more we understand the
intellectual and cultural matrix out of which 2 provision arose, the more
difficult we may find the task of projecting its meaning into the
contemporary world.! Hamilton and Madison weze not merely modern
Americans who suffered from strange spelling and bad plumbing. They
had their own set of intellectual assumptions, which were not
necessatily identical to our own.

The question of whethet the death penalty is 2 form of cruel and
unusual punishment exemplifies some of the problems. Consider the
following criticism of the work of Raoul Berger, one of the founders of
originalism: :

The nature of the historiographical distortion in Berger’s approach is
brought out by comparing . - - Berger's Drath Penalties [2nd] Jobhn
McManners’ Death and the Enlightenment, 2 study of changing attitudes
toward death. (including natural deaths, executions, and suicides) in

S S

decision over tithe, even as applied to phenomena very similar to the
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gightesnth century France. . . . For McManners, the histo hy of
d.eath in eighteenth-century France requires the broadest int:g-:t};oi of
diverse sources and perspectives bearing on deep shifts in the moral and
human sensibilities surounding death in its various forms. The
consequence is rematkable: McManners, writing of France with no
pam:ular focus on legal issues, enables us to understand the moral norms
implicit in the eighth amendment in exhaustive depth, in 2 way that Berger
does not remotely approximate.Z

These. different approaches to history have potential significance when
applying the Eighth Amendment today:

If the E_nlightcnmem thought the death penalty acceptablé in certain cases,
the period was more historically remarkable in its skepticism about thc,
extent and forms of the penalty’s use and in its special concern with abuse
OF the death penalty for terroristic degradation. Berger’s “meaning” of the
eighth amendment therefore is not the eighteenth century’s ing. ...
Why, then, should it be our meaning on the issue of the death pe‘:ulty
when many of the eighteenth century’s grounds for skepticism, implicit in
the prma'plcs of the eighth amendment, may, given the contemporary
vzontcxt with d:hifts in many relevant features (altemative ways of securing
eterrence, the greater value of life, etc), di iati
deterrene Pcn,xg?n . etc), dictate 2 complete repudiation of

Thus,.cxamined at 2 higher level of generality, the framers’ views about” .
what is cruel and unusual punishment might lead to a rejection of the
death p(.malty today, while their more specific views lead to a contraty
f:OﬂCh'lSlon. It may not necessarily be true “that knowing specific
intentions allows one to predict the intenders’ values or process of

subjects of the specific intentions.”?

A crucial question for originalists, then, is to determine the propet
level of generality. Does the Eighth Amendment require judges to
apply some general concept of “cruel and unusual”? Or does it address
only what specific punishments the framers meaat to forbid> One
answer might be to determine the framers’ views about the appropﬂaic
level of generality. For example, we might investigate whether the
framers expected judges to rely on the general concepts or the spedﬁ&%
examples discussed in the debates. But the reality is that the framers.
probably intended that both their general principles and their speﬂﬁC
examples be given some weight:

A pl:mcip!e does not exist wholly independently of its author’s subjecﬁv':
or his society’s conventional exemplaty applications, and is always limil
to some extent by the applications they found conceivable. Within th
fa_lxly bpad limits, however, the adopters may have intended th
examplés to constrain more or less. To the [originalist] interpretes falls
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‘unenviable task of ascértaining, for each provision, how much more ot
less.®

The difficulties of this historical inquiry are obvious, since the framers’
are unlikely to have discussed the precise balance between general
principles and specific examples.

Another originalist solution is to specify 2 non-historical rule for
determining the propet level of abstraction. For example, Judge Robert
Bork suggested that “the problem of Jevels of generality may be solved
by choosing no level of generality higher than that which interpretation
of the words, structure, and history of the Constitution fairly suppoxt.”
But it is fat from clear how this test would be applied or what basis we
have for picking the lowest feasible level of generality rather than the
highest one.

This problem s 2 familiar one for lawyers. A judicial opinion deals’
\with the facts of a particular case, but also contains general statements
about the law. Knowing how far to take the general statements beyond

the facts of the particular case is often far from obvious. Similarly,
knowing how far to take the framess’ general views beyond the specific
settings to which they were addressed can also be difficult.

The Problem of Change

Probably the most prevalent argument agatast originalism is that it is
too static, and thereby distegards the need to keep the Constitution up
to date. O:iginalism is unworkable, then, even if the original intent can
be reliably determined, because it would make the Constitution itself
unworkable. According to Justice Brennan, the judicial approach to
interpretation must be non-osiginalist:

Current Justices read the Constitution in the only way we can: 23
twentieth-century Americans. We look to the history of the time of
framing and to the intervening history of interpretation. But the ultimate
quesdbn must be: What do the wotds of the text mean in our tme? For
the genius of the Constitution rests pot in any static meaning it might have
had in 2 world that is dead and gone, but in the adaptability of its great
principles to cope with current problems and current needs. What the
constitutional fundamentals meant to the wisdom of other times cannot be
the measure of the vision of out time’

Non-orginalists argue that the Supreme Court has always
functioned this way, and that it is now (o0 late to change the “rules of
the game.” For example, pon-originalists argue that there is only 2
shaky originalist basis for doctrines such as the application of the Billof
Rights to the states and that the potential impacts of oniginalism are
even broader:
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[Tlhere is serious question how much of th ibiti
[Xhere is ser x e law prohibi tat
2331 ldlscnmmu' on can survive honest application ofpthe mtuenrgr:uv:
el. Itis clear that the equal protection clause was meant to prohibit
some forms of state racial discrimination, most obviously those enacted in
:e Black Cod_cs. l_t is equally clear from the legislztiv’e history that the
‘ ausct was not intended to guarantee equal political rights, such as the right
0 vote i i E
o ot to run for office, and pethaps including the right to secve on
It is at least doubtful whether the clause can faic} i f
be read
[ ba.: any form of state-imposed racial Wﬁ:n, soaloas ":‘:“d“‘Sl
facilities are made available. ... o8 2 S
While one might disagree with this rough i
) caualogue on points of detai
St shc‘ould. be clear that an extraordinatily radical purge P:;ncs:b!isc!?cdci
cons'nmuonal doctrine would be required if we candidly and consistently
applicd the pure interpretive model. Surely that makes out atleasta prima
facie practical case against the model.?

Some originalists may be undisma;

thought of such a radical )l'xproodng of cy:ié:: dec‘:cet:inpelewoe('l b};}.ltshncx
need not, however, require such radical doctrinal changc Fi?si,'nfot 1
the teasons we have explored in this chapter, history is often unclc:x
z‘r.\d originalist arguments can be found for Supreme Court rulings tha;

d not themselves purport to rely on history. So the originalist may be
able in good conscience to uphold the correctness of some cuxz
constitutional doctrines. -
] Second, originalism may be tempere fati
importance of stability in xhz law, so tfx:t :1 :Zi;inna?igfif:: tf;:l;sori::e
current doctrines to be mistaken might nonetheless oppose ovexmliny
them. As one originalist said: ®

) »I acceptasa premise that the illustrations cited are not consistent with
ongm@ intent. . .- The expectations so long generated by this body of
_consutuuoml law render unacceptable a full retumn to otiginal intent t.hzo
in any pute, unalioyed form. While original intent may constitute dz
starting point fqr constitutional interpretation, it cannot now be recognized
2s the only legitimate mode of constitutional reasoning. To mogtx:i:ld
some theory of stare decisis is necessary to confine its reach Ofyco'ursc,
this is to accord an authoritative status to tradition in “sup) iemmt.i o:: :
der:lﬁgah{xg &om_” the. chsdmdonal text, at least if that “;t)mditiongghzs
m ed its way into judicial opinions. But 2 stare decisis theoty bas its

. ts, at least for those who take original intent setiously [I1his
concession to reality would not be taken to entail, also in themmc of
reality, the further concession that our constitutional law now sanctions, -
the general, nontextual mode of constitutional analysis. . . »

ExcePr for mdicalls who ‘want to discard the current fabric o
constitutional doctrine completely, devising a workable theory of how';
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m“f:h to respect existing precedents is one of the biggest challenges NORMATIVE ARGUMENTS FOR ORIGINALISM
facing originalists.

. Third, an originalist might take into account not only judicial
precedents, but also the changing views of those adoptiﬁg later
constitutional provisions. For example, the people who ratifiéd the

“Thete are three basic normative arguments in favor of originalism. The
first is that legitimate authority in a democracy must be based on
urts dm majority rule. Hence; a court is justified in ovcxmhng one majority
Fourtcenth Amendments ‘e P clause may well bave bad 4 decision only on the basis of another, even more authoritative, majority

broader concept of the meaning of due process that their predecessors decision. T Lo dicial revi “sdge is fmere ino out the
who adopted the Fifth Amendment’s due process clause. Yet it would . ecision. n exercising Jueic review,4ju ge 1 tex ly casy! ug *sioh
be - inco ous to give the two due process clauscs different . willof the ma;omynscomamcd in the Constitution, and the judge’s jO

i i is simply to understand that majority will. The second argument is more
interpretations today. issimp y . . . R
Even defeated constitutional amendments may count for general: that the job of the judge is to interpret legal documents like the

i Constitution, and that interpreting any document is simply a mattet of
sc;xnnet}ung. Iiot»cxzmplc_, an amendment to aﬂqw Congress to regolate determining the historic mrgﬂmngg of z;s texms. The third argument is
child labor failed to obtain ratification because it became clear that the K o ied al N A We will consider
Supreme Court had changed its mind on this issue. For the Supgeme that Lhcfe is no princip'e ternative to OLIgINAUSI:

Coutt to once again change its mind might be considered a form of these arguments in furn.

“hait and switch.” Or, to take another example, one argument against
the proposed equal rights amendment was that it was unnecessary
because the Supreme Court was already attacking sex discrimination

Majoritarianism

under the equal protection clause. After the equal rights amendment : Majoritarian?sm isone of the Eundamcs?:nl \?nder.pimﬂngs ofodgimﬁsfn.
failed to obtain ratification, it seems dubious that the Court would feel Reduced to its essence, the argument is thxs 1If zudges— derive authority
from the Constitution, and the Constitution derives authority from the

free to abandon the positions on which the public relied.® As with the

originalists’ treatment of precedent, however, these points could be mﬂ}OI_itY vote of '?‘e ratifiers, then the role of the judge is to carry out
conceded without abandoning originalism as 2 general principle. the will of the ratifiers. o bt -
Non-originalists also argue that interpretation of the Constitution The late John Ely was not an originalist, but he gave one of the best

must be flexible to keep constitutional law in tune with changing social explanations of the majoritanan basis of originalism:
needs. The primary line of response available to originalists is to agree
that changing times must be accommodated somewhere in the system
of government, but to ask whether the cousts” performance of

We have as a society from the beginning, and now almost instinctively;
accepted the notion that2 representative democracy must be our form o
government. The very process of adopting the Constitution was designe

constitutional review is the approptiate Place to‘ ac€:c>_mm0<1'ate social to be, and in some respects it was, more Jemocratic than any that ha
change. If people today have broader views of individual rights than ) preceded it. - .. :
those who drafted the Fourteenth Amendment, they can prevail upon All this belabors the obvious past: whatever the explanation, an
their legislators to recognize those rights. The Supreme Court’s granting the qualifications, cule in accord with the consent of a majority of

function, the originalist can (maintain, is limited to enforcing the origmal
understanding; social change simply must find its expression elsewhere.
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those governed is the core of the American governmental system. Justas

obviously, however, that cannot be the

whole story, since 2 majotity with

untrammeled power to set govemmental policy is in a position to deal
itself benefits at the expense of the remaining minotity. . . .

Of course, [the originalists] would

answer, the majority caf tyrannize

the minority, 2nd that is precisely the reason that in the Bill of Rights and

elsewhere the Constitution designates

certain rights for protection. . ..

Thus the judges do not check the people, the Constitution does, which
fves. 3t

means the people are It 1y checking tI

The majoritatian argument for originalism has three p ises: that

2 ¢

out society’s “mastet norm” is democracy; that the Constitution gets its

legitimacy solely from the majority W

ill as expressed at the time of

enactment; and that judicial decisions are less democratic than those of
the elected branches of government. We will consider these in turn.

Democtacy as a “Master Norm.” While acknowledging the

importance of democracy, 2 non-originalist might question the status of

" democracy as the sl fandamental norm of our society. Since this

response leads to far-reaching inquities

into political theoty, we will not

pursue it in detail here, but the genetal argament can be easily sketched.

Why, one might ask, do we believe in

democracy? Isn’tit because of

undetlying beliefs in human dignity and equality, beliefs thatare also the
bases for judicial protection of individual rights? In this view, individual
rights should not be viewed as conflicting with democracy. Rather,
tmajority rule and individual rights are both part of a harmopious vision

of democratic government.

Furthermore, some non-orginalists argue, identifying democracy
with unlimited majority xule is too simplistic. Instead, as one political
theorist has put it, democracy may mean creating and maintaining “2
society whose adult membets are, and continue to be, equipped by theit

education and authotized by pobitical

structures to shate in ruling.”>

Thus, majority-approved policies that deprive some citizens of theix
right or ability to participate in governance aze contrary to the ideal of
democracy. On this view, democracy consists of majosity rule within a

structure of individual rights.

Such a structure is reflected in the Constitution itself (mostly in the

Bill of Rights and other amendments).

As Justice Jackson recognized:

The very purpose of a Bill of Rights was to withdraw certain subjects from
the vicissitudes of po]itica\ contraversy, to place them beyond the reach of
majorities and officials and to establish them as legal principles to be

applied by the courts.»

Those who recognize that the Constitution does not establish
unmodified majoritatianism sometimes talk about the “counter-

majoritatian premise” of the Cons

————EETEE

titution (countering the more
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common phrase that judicial rule involves a2 “counter-majoritarian
difficulty.”)

Of course, the mere existence of 2 counter-majoritarian premise
does not specify how it s to be applied, and originalists argue that it
should be limited to the specific rights protected by the amendments.
However, the existence ofa countex~maioﬁtaﬂzn premise, coupled with
the political theory of democtacy, suggests that “pute” majoritatianism
tay not provide a firm basis to rule out judicial enforcement of human
rights beyond the specific understandings of the framers. :

The Basis of Constitutional Legitimacy. Non-originalists can
also guestion the ‘claim that majority ratification in the past is 2 valid

source of majoritarian legitimacy in the present. After all, the adoption
process had defects that today would be considered fatal to legitimacy:

The drafting, adopting, ot ding of the Constitution may itself have
suffered from defects of democratic process which detract from its moral
claims. To take an obvious example, the interests of black Americans were
not adequately represented in the adoption of the Constitution of 1787 or
the fourteenth amendment. Whatever moral consensus the Civil War
Amendsments embodied was among white male property-holders and not
the population s a whole>*

In addition, the ratifiers had no claim at all to represent those of us alive
today, so it is unclear how their majority vote can override the will of
current majorities: “We did not adopt the Constitution, and those who
did are dead and gone.”%

Thus, in seeking a majoritarian source of legitimacy, we perhaps
should look ot to the vote of the ratifiers but rather to the popular
support of the Constitution today. Since most people aren’t historians,
that popular suppott may be based on the current legal understanding
of the Constitution rather than on its original understanding. This
assumes, of coutse, that the populace knows something about cutrent
constitutional judicial doctrines.

Even if part of the Constitution’s legitimacy does test on the fact
that it was adopted by past majorities, this may not be the only soutce
of its current authotity. Individuals today may accept the Constitution -

pattly because of its historical pedigree but also because they thinkitisa %

good Constitution and therefore one worthy of continuing support.

This additional source of legitimacy may not mandate abandonmentof

original intent, but it does support some degree of supplementation: We .
would want to give the Constitution a reading tied to its origins but o8¢ -
that also makes it worthy of continuing allegiance. T

Majority Rule and the Judicial Branch. The crux of the
majoritarian argument is the incongruity in a democratic society of
having major societal decisions made by unelected federal judges——thc :
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so-called counter-majoritarian difficulty. In: response, some nop-
originalists downplay the undemocratic nature of the judiciary. Federal
judges,asa practical matter, are not removable from office, but they ate
subject to subtler influence by public opinion. Also, over time, new
appointments tend to bring the coutts in line with public opinion. Asa
last resort, there is the possibility of constitutional amendment.. While
these factors do tend to limit the divergence between public opinion
and the courts, it is stll clear that courts are less democratically
responsive than other branches of government.

Non-originalists also point out special attributes of the judicial role
that may give judges a comparative advantage in dealing with questions
of principle. Among these traits are relative isolation from immediate
public p , the requi ¢ that all decisions be explained with
reasoned opinions, and the utility of the adversary process in giving
both sides a fair hearing. Other aspects of the judicial system may also
be conducive to principled decision-making. Examples include the use
of multimember appellate courts, trial recotds compiled with elaborate
evidentiary rules, and the Jimitation of judicial power to deciding
concrete disputes. It is hard to assess the cumulative significance of

these points, especially given the possibility that out elected officials

would give more thought to matters of constitutional principle if they
did not rely on judges to do so for them. Recall from part 1 of the book
that various framers expected other branches of government, the Senate
and the executive, to take the long view. Query whether those
expectations have been fulfilled.

Although a great deal has been written about these issues, the
conclusions seem fairly clear. Federal coutts are not s unresponsive to
the public as they first appear, but they are still less democratic than the
other branches. Thus originalists ace wrong to paint too statk a contrast
between courts and the other branches, while some non-originalists are
wrong to downplay the contrast too much. Similarly, federal courts
have some advantage as forums in which to decide matters of principle
relating to individual rights, but perhaps not as many as people generally
believe. So non-originalists may be wrong to paint too stark a contrast
on this basis, while originalists may underestimate the advantages of
courts. On balance, courts probably offer some gain in principled
decision-making at the expense of some loss of responsiveness to the
political process. Whether the gain in principled decision-making is
worth the cost in democratic responsiveness is 2 question not
susceptible to proof ope way ot the other.

The majoritarianism issue, then, proves to be much more subtle
than it initially appears. Fully resolving the issue, if such 2 resolution is
possible, would require a fauly complete theory of democratic
legitimacy. Perhaps the best we can say without such a theory is that
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majoritarianism provides originalists with a powerful argument, but the
non-originalists’ replies are not insubstantial o

Textualism

Originalism ¢an also be based on 2 broader theoty of interpretation, one
that has strong roots in our legal culture:

{Originalism] fits our usual conceptions of what law is and the way it
works. In interpreting a statute, in order to decide whether certain private
behavior is authorized or whether (and this is closet to the constitutional
review situation) it conflicts with another statute, a court obviously will
limit itself to 2 determination of the purposes and prohibitions expressed
by or implicit in its language. Werea judge to announce in sucha situation
that he was not content with those references and intended additionally to
enforce, in the name of the statute in question, those fundamental values
he believed America had always stood for, we would conclude that he was

not doing his job, and might even consider 2 call to the lunacy
commission.¥

Originalism is closely linked to the Constitution’s status as a legal text,
and that status itself has been an important part of the argument for
judicial review.

Still, while the Constitution is a text, it is a very special kind of
text3 Unlike most texts, it was written by one group of people for -
adoption by another, and then amended over two centuries by yet other
groups. Furthetmore, as we have seen, its various authors and adopters -
may pethaps bave intended that the text refer to norms outside itself. :
Al of this makes it more difficult to identify a specific set of authors or  .
a specific audience whose viewpoint should control.  More *
fundamentally, the Constitution plays a unique role in our culture, not .-
fmly giving a set of instructions but literally constituting our national :
{dentity. Given that unique role, a special approach to constitutional
interpretation could well be appropriate. ;

Moteover, it would be a mistake to assume that we have 2 well-
established general theory of meaning that can be deployed hese.
‘Theories of interpretation are presenty the subject of hot dispute
among philosophets and literary theorists, and to enter into this debate
would be far beyond our present purpose. Indeed, the complexity and
subtlety of the debate caution against any expectation that general
theories of interpretation will provide simple means of resolving the
dispute about originalism. ’

As in many debates, one of the most difficult problems of assessing
otiginalism is deciding just what is in dispute.. What kind of meanin|
are originalists searching for? Increasingly, advocates of of iginall

@
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maintain that what they seek is not the subjective understanding of the
- framers:

[A leading non-otiginalist] would certainly disagree, as would I, with the
notion that when we consider the Constitution we are really interested in
the mental state of each of the persons who drew it up and ratified it. In
¢his view, which we both reject, the texts of a sonnet or of the
Constitution would be a kind of second-best; we would prefer to take the
top off the heads of authors and framers—like soft-boiled eggs—to look
inside for the truest account of their brain states at the moment that the
texts were created. .

Yet; the author of this passage champions the “attempt to undegstand
the Constitution according to the intention of those who conceived
it Butat this point, the precise meaning of otiginalism becomes a bit
murky.

Some originalists insist that the point of intetpretation is simply to
anderstand the objective meaning of the words in their surrounding
context. But the idea of the “objective meaning of words in their
surrounding context” is not exactly clear, which is why theones of

- interpretation are sO heavily debated. Moreover, it is unclear whether
this form of textualism rémains originalist in any important way, except
in the unusual case where the meaning of a word has changed
completely. Indeed, as one advocate of this form of interpretation has
said, “[t}he originalist part of textualism . . . is likely to be of limited
importance for a reason that is so basic that it is easy to forget: the
English language has not changed much during the history of the
United States. . . . Madison did not live in our time, but be did speak
our language™® At this point, originalism seems to have become
secondary to the theory of interpretation.

Are There Principled Alternatives?

One important normative argument in favor of originalism is the
difficulty of specifying another principled basis for deciding cases. The
literature on the alternatives to O ipinalism is as large as that on
originalism itself—indeed, the two overlap substantially-—and we can
only touch on them here. )

One suggested alternative looks to natural law or moral philosophy
2s a basis for judicial enforcement of individual rights. The difficulty is
that our culture has no consensus on these matters: .

“[A]} theories of natural law have a singular vagueness which is both an
advantage and disadvantage in the application of the theories.” The
advantage, one gathers, is that you can invoke natural law to support
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anything you want The disadvantage is that everybody understands
that.... :

The constitutional l that has dominated the past thirty years
has often insisted that judges, in seeking ¢ jtutional value judgments
should employ, in Alexander BickePs words, “the method of reason
fasniliar to the discourse of moral philosophy.”. . -

The errot here is one of assuming that something exists called “the
method of moral philosophy” whose contours sensitive experts will agree
on. . .. Thatis not the way things are. Some moral philosophers think

ilitarianism is the  others feel just as strongly it is not. . Some
regard enforced economic redistribution asa moral imperative; others find
it morally censurable. ... There simply does not exist a method of moral
philosophy.# .

Similar attacks can be made on attempts to use tradition or
consensus as the basis of decision-making. The American tradition is
diverse, and contemporary American society contains an enormous
variety of groups with strikingly different views of the world. Even the
argument that the Constitution should promote the democratic process
falters in the light of thelack of agreement onany precise understanding
of democracy.

As one commentator points out, these criticisms of non-orginalist
approaches ate all rather similar, and all reminiscent of the attacks on
originalism:

My point so fat is not that any of these theories are untenable, but that
all are vulnerable to similar criticisms based on their indeterminacy,
manipulability, and, ultimately, their reliance on judicial value choices that
cannot be “objectively” derived from text, history, consensus, natural
rights, or any other source. No theory of constitutional adjudication can
defend itself against self-scrutiny. Each critic’s assessment of the
alternative theories seems rather like an aesthetic judgment issued from the

 Warsaw Palace of Cultre.#?

A footnote then recounts a joke from Poland: “Why s the best view of::
Warsaw from the Palace of Culture?” “Because that's the only placein,
Woarsaw where you can’t see the Palace of Culture.” ;
Both originalists and non-originalists seem to be highly effective
critiquing each others’ theoties. Perhaps the lesson is that the standards
they set are inherently unattainable. The real problem may be that bo
sides have demianded too much. We may have to be content with &
approach to constitutional law that leaves some room for judi
discretion while attempting to channel that discretion. In other woﬁd3
the real problem may not be that originalism is less desirable than som
other global theory of copstitutional law, but that no global theory €2
work. 1f so, we might do better t0 abandon the attempt to create
theory of constitutional interpetation, and get on with the business-
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tually ime:p_reting the. Constitution.  Perhaps, in other words,
astitutional interpretation 1$ best thought of as an activity that one
20 do well or poorly, rather than as an application of some explicit
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