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Stenberg v. Carhart
330 US. 914. 120 5.CT. 2597 (2000)

The Coutt’s decision was five to four in aﬂﬁrnﬁl}g the fed‘era}’ z;ppega}:e
court’s decision invalidating Nebraska’s “partial birth ab_ortmn aw. T z
facts are discussed in the opinion for the Court delivered by just};
Breyer. Justices O’Connor, Ginsburg, and Stevens cach fﬂeddcc()irilcu;r;ng
opinions. Justices Kennedy, Scalia, and"[‘_homas cach_ fﬂe fsse ticegs
opinions, and Chief Justice Rehngquist joined the opinions o Jus

Kennedy and Thomas.

01 Justice BREYER delivered the opinion of the Court.

We again consider the right.
versial nature of the problem. Mi

to an abortion. We understand the contro-
llions of Americans believe that life begins
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at conceptibn and consequently that an abortion is akin to causing the death
of an innocent child; they recoil at the thought of a law that would permit

* it. Other millions fear that a law that forbids abortion would condemn many

American women to lives that lack dignity, depriving them of equal liberty
and leading those with least resources to undergo illegal abortions with the
attendant risks of death and suffering. Taking account of these virtually ir-
reconcilable points of view, aware that constitutional law must govern a so-
ciety whose different members sincerely hold directly opposing views, and
considering the matter in light of the Constitution’s guarantees of funda-
mental individual liberty, this Court, in the course of a generation, has deter—
mined and then redetermined that the Constitution offers basic protection
to the woman’s right to choose. Roe v Wade, 410 US. 113 (1973); Planned
Parenthiod of Southeastern Pg. v. Casey, 505 U.S. 833 {1992}. We shall not re-
visit those' legal principles. Rather, we apply them to the circumstances of
this case.

Three established principles determine the issue before us. We shall set
them forth in the language of the joint opinion in Casey. First, before “via-
bility the woman has a right to choose to terminate her pregnancy.”

Second, “a law designed to further the State’s interest in fetal [ife which
imposes an undue burden on the woman’s decision before fetal viability™ is
unconstitutional. An “undue burden is shorthand for the conclusion that a
state regulation has the purpose or effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable fetus.”

Third, “subsequent to viability, the State in promoting its interest in the
potentiality of human life may, if it chooses, regulate, and even proscribe,
abortion except where it is necessary, in appropriate medical Jjudgment, for
the preservation of the life or health of the mother”

. We apply these principles to 2 Nebraska law banning “partial birth abor-
tion” The statute reads as follows: “No partial birth abortion shall be per-
formed in this state, unless such procedure is necessary to save the life of the
mother whose life is endangered by a physical disorder, physical illness, or
physical injury, including a life-endangering physical condition caused by or
arising from the pregnancy itself” The statute defines “partial birth abortion™
as:“an abortion procedure in which the person performing the abortion par-
tially delivers vaginally a living unborn child before killing the unborn child
and completing the delivery” It further defines “partially delivers vaginaily a
living unborn child before killing the unborn child” to mean “deliberately
and intentionally delivering into the vagina a living unborn child, or a sub-
stantial portion thereof, for the purpose of performing a procedure that the
person performing such procedure knows will kill the unborn child and
does kill the unborn child” The law classifies violation of the statute as a
“Class II felony” carrying a prison term of up to 20 years, and a fine of up
to $25,000. It also provides for the automatic revocation of a doctor’s license
to practice medicine in Nebraska. :
 We hold that this statute violates the Constitution. . . .

-The evidence before the ‘trial court, as supported or supplemented in
the literature, indicates the following:

I. About 90% of all abortions performed in the United States take
blace during the first trimester of pregnancy, before 12 weeks of gestational
age. During the first trimester, the predominant abortion method is “vacaum
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aspiration,” which involves insertion of a vacuum tube:. S:Ennilg_)o ::-:::dt::z
uterus to evacuate the contents. Such an abortion 1sdtyp1,c myo rlzahw med on
an outpatient basis under local anesthesia. The proce ulre s mortaliey rates for
first trimester abortion are, for example, 5 to ‘%O t}mes owere han those asto-
ciated with carrying the fetus to term. Com;.)hcimon rat;las ; e a0 1o i.n b the
fetus grows in size, however, the vacuum aspiration metho :
lngyZmigﬁg;?;:zly 10% of all abortions are performed durh:xgltl-:ie sec-
ond trimester of pregnancy (12 to 24 _weeks). In ‘,the earlyt%z?();; ;1; ml;;];:lgt
bor through the injecion o e however the medical profssion
method of second trimester aborGon. A , the nedical profesion
has switched from medical induction of labor to Sﬁglé g res fo

i i most commonly used procedure is
ma(l)IStdSﬁzﬁggoglxgtivaizzﬁgog ’S.(EI;EE). That procedure (togclfher with a
fnoiliﬁed form of vacuum aspiration used in the early seclozm;lotr;gniziez-l)(:z_f
counts for about 95% of all abortions performed from
geswumlljal&:iig?‘.refers generically to transcervical procedures perfo?;med at 13
wcel?s. gestation or later” . . .There are variations in D&Elopgﬁzi\fnstﬁteﬁ
However, the common points are that D&-E 1nvol-ves (O)nvacuum of the
cerviz; (2) removal of at least some fetal tissue usmdgfnr macuum ich-

ents; and {3) (after the 15th week) the poteniial need fo ume

:rlticul,ation or dismemberment of the fetus or the collapse of fetal parts to
facilitate evacuation from the uterus.

4. When instrumental disarticulation incident to D&E is necessary, it -

typically occurs as the doctor pulls a portion of the fetus through the cervix
i birth canal. ... C _
into ;thl-lle D&E procedure carries certain risks. 'rI'fhe use of dlrzlstru;;:r;t;
ithin f accidental perforation and dam
within the uterus creates a danger o ion and damage 1o
i i feta]l bone fragments create similar dangers. And
g ey 1o i infection and various other
tissue accidentally left behind can cause inf _ :
iiflla llications. Nonetheless stadies show that the risks of morta]étly; anc}'l cgg:h
licalt)ion that accompany the D&E procedure between the 12t al}nduced
1\D:\ree]uts of gestation are significantly lower than !:hose accomp;nymg i
labor procedures (the next safest mid-second trimester proce ur.es)_. ] the._
t’:;P At trial, Dr. Carhart and Dr. Stubblefield described 2 va.natlorﬁ o o
D&E -procedur,c, which they referred to as an “intact D&E lefe Et err\i' -
sions of the D&E technique, it begins with induced dilation o ;I e :eh the.
The procedure then involves removing the fetus ﬁ'oarln the utlir;;s ,;se ; afg‘ter e
1 i as$ES. { 7
ix “intact’ i.e., in one pass, rather tl}an in several p _
f;;:g alt the earliest, as vacuum aspiration becoqles ineffective and the fetal
skull becomes too large to pass through the cervix. ...

7. The intact D&E procedure can st i
obstetric and abortion clinical textbooks, Whe;e two va.nag;)ris lzze H:z;?gd
i just i alls for the physician to adap :

d. The first, as just described, calls _ _ oy
E:Z:eextracting the intact fetus depending on fetal pres'entanon'.ﬁ %ghthyartjn
ferent version of the intact D&E procedure, assoc?ated wit I. }
Haskell, calls for conversion to a breech presentation in alt cases. tescribes

8 ’The American College of Obstetricians and Gynecologists de

also be found described in certain
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the D&X procedure in 4 manner corresponding to a breech-conversion in-
tact D&E, including the following steps: 1. deliberate dilatation of the
tervix, usually over a sequence of days; 2. instrumental conversion of the fe
tus to a footling breech; 3. breech extraction of the body excepting the head;
and 4. partial evacuation of the intracranial contents of a living fecus to effect
vaginal delivery of a dead bur otherwise intact fotus”’ Despite the technical
differences we have 'just described, intact D&E and D&X are sufficiently
imilar for us to use the terms interchangeably.
9. Dr. Carhart testified he attempts to use the intact D&E procedure
during weeks 16 to 20 because (1) it reduces the dangers from sharp bone
fragments passing through the cervix, (2) minimizes the number of instru-
ment passes needed for extraction and lessens the likelihood of uterine per-
orations caused by those instruments, (3) reduces the likelihood of leaving
nfection-causing fetal and placental tissue in the uterus, and (4) could help
o prevent potentially fatal absorption of fetal tissue into the maternal circu—
lation. The District Court made no findings about the D&X procedure’s
“overall safety. The District Court concluded, however, that “the evidence is
oth clear and convincing that Carhart’s D&X procedure is superior to, and
safer than, the other abortion procedures used during the relevant gestational
“period in the 10 to 20 cases a year that present to Dr. Carhart”
. 10. The materials presented at trial referred to the potential benefits of
the D&X procedure in circumstances involving nonviable fetuses, such as fe-
tuses with abnormal fluld accumulation in the brain (hydrocephaly).

11. There are no reliable data on the number of D&X abortions pet-
formed annually. Estimates have ranged between 640 and 5,000 per year.

The-question before us is whether Nebraska’s statute, making criminal
-the performance of a “partial birth abortion,” viclates the Federal Constitu-
tion, as interpreted in Planned Parenthood of Southeastern Pa. v Casey, and Roe
v Wade. We conclude that it does for at least two independent reasons. First,
the faw lacks any exception “for the preservation of the health of the
mother” Second, it “imposes an undue burden on a woman’s ability” to
choose a D&E abortion, thereby unduly burdening the right to choose abor-
tion itself. We shall discuss each of these reasons in turn. . . .

'The fact that Nebraska’s Jaw applies both pre- and postviability aggravates
the constitutional problem presented. The State’s interest in regulating abortion
previability is considerably weaker than postviability. Since the law requires a
health exception in order to validate even a postviability abortion regulation, it
at 2 minimum requites the same In respect to previability regulation.

The quoted standard also depends on the state regulations “promoting
[the State’] interest in the potentiality of human life” The Nebraska law, of
course, does not directly further an interest “in the potentiality of human
life” by saving the fetus in question from destruction, as it regulates only a
method of performing abortion. Nebraska describes its interests differently. It
says the law “show([s] concern for the life of the unborn,” “preventls] cruelty
;to partially born children,” and “preserve[s] the integrity of the medical
o2 profession.” But we cannot see how the interest-related differences could
make any difference to the question at hand, namely, the application of
o the “health” requirement. ’

Consequently, the governing standard requires an exception “where it is
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necessary, in appropriate medical judgment for the preservation of the life or
health of the mother,” for this Court has made .clear that a State may pro-
mote but not endanger a woman’s health when it re:g.ulates the methodsl of
abortion. Thorabutgh v. American College of Obstetricians and Gynecologists,
476 US. 747 (1986); Colautti v. Franklin, 439 U.S. 379 (1979); Doe v Bolton,
410 U8 179 (1973). ... ‘ -
Nebraska responds that the Jaw does not require 2 health exception un-
Jess there is a need for such an exception. . . . Nebraska, along wn:h support-
ing amid, replies that these findings are irrelevant, wrong, or applfca_l?l‘f‘: .o-nly
in a tiny. number of instances. It says (1) that the D&X procedure 1:.dhtcle_
used” (2} by only “a handful of doctors” It argues (33 that D&E an labgr
induction are at all times “safe alternative proc?durcs. It refers to the testi-
mony of petitioners’ medical expert, who tcsuf}ed 4 tha%t t}}c ban 'wouI-d
not increase a woman’s tisk of several rare abortion complications (dissemi-
nated intravascular coagulopathy and amniotic fluid embolus). 3
The Association of American Physicians and Surgeons et al., amid sup-
porting Nebraska, argue (5) that elements of the D&X pr,ocedur.e may create
special risks, including cervical incompetence Faused by overd;laFa_uon, in-
jury caused by conversion of the fetal presentation, and dangers.arlsmg from
the “blind” use of instrumentation to pierce the feral skull while lodged in
irth canal. - _ o
fhe inIebraska further emphasizes (6) that there are no medical stEd.tes e
tablishing the safety of the partial-birth abortion./ D&_(X proced.ure, and “no
medical studies comparing the safety of partxal—bl.rth abom_on_/ Da&X to
other abortion procedures,” (7) an American Med?cal A_ssoa.atm_n p01‘1cy
statement that “there does not appear to be any identified situation in Wh.lch
intact D&X is the only appropriate procedure to ifufiuce abortion. And. it
points out (8) that the American College of Obstetricians and Gyne‘cologmts
qualified its statement that D&X “may be the bgst or most appropriate pro-
cedure” by adding that the panel “could identify Do circumstances :_mder_
which [the D&X] procedure would be the only option to save the life of
th of the woman””
Pres?\rX‘;; i?sdhililesc eight arguments insufficient to demonstrate that Ne-
braska’s law needs no health exception. For one thing, certain of the argu-
ments are beside the point. The D&X procedure’ relative raricy .{argument
(1)) is not highly relevant. The D&X is an infrequently used abc_)rnon proce-
dure; but the health exception question is whether protecting womencs‘
health requires an exception for those infrequent occasions. A rarely uiﬁd
treatment right be necessary to treat a rarely occurring dls_ea?se that co )
strike anyone—the State canmot prohibit a person &om obtaining trcatlznnei?
simply by pointing out that most people do not need it. Nor can we kno /
whether the fact that only a “handfal™ of doctors use the procedm:e (arguh
ment {2)) reflects the comparative rarity of late second term a.bortions, 1\tI é_:
procedure’s recent development, the ;oné]l::)vcrsy surrounding it, or, as Ne
ests, the procedure’ lack of utility. »

br%k;oiufr%other thjlzlg, the record responds to Nebraska’s (and amicis) med—t
ically based arguments. In respect to argument (1.5), for example, th‘e‘: a?‘l?'tgst
Court agreed that alternatives, such as D&F and 1ndgced la’k?or, are “s e
found that the D&X method was significantly safer in certain circumstances-
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In respect to argument (4), the District Court simply relied on different ex-
pert testimony—testimony stating that “[a]nother advantage of the Intact
D&E is that it eliminates the risk of embolism of cerebral tissue into the
* woman's blood stream.” ]

In response to amid’s argument (5), the American College of Obstetri-
cians and Gynecologists, in its own amict brief, denies that D&X generally
poses Tisks greater thin the alternatives. It says that the suggested alternative
procedures involve similar or greater risks of cervical and uterine injury, for
. “D&E procedures, involve similar amounts of dilatation” and “of course
¢ childbirth involves even greater cervical dilaration” The College points out
that Dr. Carhart does not reposition the fetus thereby avoiding any risks
stemming from conversion to breech presentation, and that, as compared
with Dé&X, D&E involves the same, if not greater, “blind” use of sharp in-
struments in the uterine cavity.

We do not quarrel with Nebraska’s argument (6), for Nebraska is right.
There are no general medical studies documenting comparative safety. Nei-
| ther do we deny the import of the American Medical Association’s staternent
{argument (7}}—even though the State does omit the remainder of that
statement: “The AMA recommends that the procedure not be used unless al-
ternative procedures pose materially greater risk to the woman.”

We cannot, however, read the American College of Obstetricians and
. Gynecologists panels qualification (that it could not “identify” a circum-
stance where D&X was the “only” life- or health-preserving option)-as if, ac-
cording to Nebraska’s argument (8}, it denied the potential health-related
need for D&X.That is because the College writes the following in its amic
brief: “Depending on the physician’s skill and experience, the D&X proce-
dure can be the most appropriate abortion procedure for some women in
ome circumstances. D&X presents a variety of potential safety advantages
- over other abortion procedures used during the same gestational period” ...

The upshot is a District Court finding that D&X significantly obviates
health risks in certain circumstances, a highly plausible record-based explana-
~tion of why that might be so, a division of opinion among some medical ex-
perts over whether D&X is generally safer, and an absence of controlled
medical studies that would help answer these medical questions. Given these
- medically related evidentiary circumstances, we believe the law requires a

ealth exception. . ..

The Eighth Circuit found the Nebraska statute unconstitutional be-
cause, in Casey'’s words, it has the “effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable fetus” It thereby
“places an “undue burden” upon a woman’s right to terminate her pregnancy

efore viability. Nebraska does not deny that the statute imposes an “unduee
urden” if it applies to the more commonly used D&E procedure as well as
0 D&X. And we agree with the Righth Circuit that it does so apply. . ..
The judgment of the Court of Appeals is Affirmed.

O (Justie O'CONNOR, coneurring.)

I write separately to emphasize the following points.
First, the Nebraska statute is inconsistent with Casey because it facks an
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exception for those instances when the banned procedure is necessary 1o

preserve the health of the mother. . . . Contrary to the assertiops of Justice
KENNEDY and Justice THOMAS, the need for a health exception does not
arise from “the individual views of D Carhart and his supporters:” Rather,
as the majority explains, where, as here, “a significant body of medical opin-
ion believes a procedure may bring with it greater safety for some patients
and explains the medical reasons supporting t}l;at view,” then hlebraska cans
not say that the procedure will not, in some circumstances, be “necessary to
preserve the life or health of the mother” }.\ccordmgly, our precedent re-
quires that the statute include a health exception. _ B

Second, Nebraska’s statute is unconstitutional on the alternative and in-
dependent ground that it imposes an undue burden on a woman’s right to
choose to terminate her pregnancy before viability. Nebraska’s ban covers
not just the dilation and extraction {D&X) procedure, but also the dilation
and evacuation (D&E)} procedure, “the most commonly usc.d }nethod for
performing previability second trimester abortions” . . . Thus, it is not possi-
ble to interpret the statate’s langunage as applying only to the D&X proce-
dure. Moreover, it is significant that both the District C_ourt and the Co.urt
of Appeals interpreted the statute as prohibiting abortions performed using
the D&E method as wel as the D&X method. . . . Indeed, Nebraska con-
ceded at oral argument that “the State could not prohibit the D&E proce-
dure” By proscribing the most commonly used method for previability

second trimester abortions, the statute creates a “substantial obstacle to a

woman seeking an abortion,” and therefore imposes an qndue burden on a
woman’s right to terminate her pregnancy prior to viability.

It is important to note that, unlike Nebraska, some other States have en-
acted statutes more narrowly tailored to proscribing the D&X procedure
alone. Some of those statutes have done so by specifically excluding from
their coverage the most common methods of abortion,. such as c'h§ D&E and
vacuum aspiration procedures. . . . By restricting their prohibitions to _the
D&X procedure exclusively, the Kansas, Utah, and Montana statutes avoid a
principal defect of the Nebraska law. . .. o o

Nebraska’s statute, however, does not meet these criteria. It contains no
exception for when the procedure, in appropriate medical judgment, is nec-
essary to preserve the health of the mother; and it proscribes not only the
D&X procedure but also the D&E procedure, the most c.omr.nonly used
method for previability second trimester abortions, thus making it an undue
burden on a woman’s right to terminate her pregnancy. For these reasons, |
agree with the Court that Nebraska'’s law is unconstitutional.

QO Justice GINSBURG, with whom Justice STEVENS joins, concursing.

I write separately only to stress that amidst all the emotional uproar
caused by an abortion case, we should not lose sight of the ch‘aracter of Ne-
braska’s “partial birth abortion” law. As the Court observes, this law does not
save any fetus from destruction, for it targets only “a method of performing
abortion.” Nor does the statute seek to protect the lives or health of pregnant
women. Moreover, as Justice STEVENS points out, the most common
method of performing previability second trimester abortions is no less dis-
tressing or susceptible to gruesome description. ...
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A state regulation that “has the purpose or effect of placing a substantial
bbstacle in the path of a woman seeking an abortion of a nonviable fetus”
olates the Constitution. Casey.

O Justice STEVENS, with whom Justice GINSBURG Joins, concurring,

[D]uring the past 27 years, the central holding of Roe v. Wade has been
ndorsed by all but 4 of the 17 Justices who have addressed the issge. That
olding—that the word “liberty” in the Fourteenth Amendment includes a
woman’s right to make this difficult and extremely personal decision—makes
t impossible for me to understand how a State has any legitimate interest in
equiring a doctor to follow any procedure other than the one that he or she
easonably believes will best protect the woman in her exercise of this cori-
titutional liberty. But one need not even approach this view today to con-
fude that Nebraska’s law must fall. For the notion that either of these two
qually gruesome procedures performed at this late stage of gestation is
ore akin to infanticide than the other, or that the State furthers any legiti-
mate interest by banning one but not the other, is simply irrational.

O Justice SCALIA, dissenting.

I have joined Justice THOMAS’s dissent becauase | agree that today’s de-
cision is an “unprecedented expansio[n]” of our prior cases, “is not man-
dated” by Casey’s “undue burden” test, and can even be called (though this
pushes me to the limit of my belief) “obviously irreconcilable with Casey's
explication of what its undue-burden standard requires.” But T never put
much stock in Casey’s explication of the inexplicable. In the last analysis, my
judgment that Casey does not support today’s tragic result can be traced to
the fact that what [ consider to be an “undue burden” is different from what
the majority considers to be an “undue burden”—a conclusion that can not
be demonstrated true or false by factual inquiry or legal reasoning. It is a
value judgment, dependent upon how much one respects {or believes society
ought to respect) the life of a partially delivered fetus, and how much one
respects (or believes society ought to respect) the freedom of the woman
who gave it life to kill it. . . .

While T am in an I-told-you-so mood, I must recail my. bemusement, in
Casey, at the joint opinion’s expressed belief that Roe 1 Wade had “callfed] the
contending sides of 2 national controversy to end their national division by
' accepting a common mandate rooted in the Constitution,” and that the deci-
ion in Casey would ratify that happy truce. It seemed to me, quite to the
contrary, that “Roe fanned into life an issue that has inflamed our national pol-

tics in general, and has obscured with its smoke the selection of Jus-

tices to this Court in particular, ever since”; and that, “by keeping us in the

bortion-umpiring business, it is the perpetuation of that disruption, rather

than of any Pax Roeana, that the Court’s new majority decrees” Todays de-

ision, that the Constitution of the United States prevents the prohibition of
horrible mode of abortion, will be greeted by a firestorm of criticism—

as well it should. I cannot understand why those who acknowledge that,

n the opening words of Justice (’CONNOR’ concusrente, “[tthe issue

f abortion is one of the most contentious and controversial in contermporary
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American society,” persist in the belief that this Court, armed With_ neither
constitutional text nor accepted tradition, can resolve that contention 5
controversy rather than be consumed by' it. If only for the sake of its owy
preservation, the Court should return this matter (o the peopl&\yhere the
Constitution, by its silence on the subject, left it—and let them decide, Stage
by State, whether this practice should be allowed. Casey must be overruled, .

O Justice KENNEDY, with whom Chief Justice Rehnquist joins, dissenting

The political processes of the State are not to be foreclosed from enact.
ing laws to.promote the life of the unborr_l ar%d to ensure respect for alh
man life ‘and its potential. The State’s constltut_mnal authority is a _v1tal meang
for citizens to address these grave and serious issues, as th:ey must if we are to
progress in knowledge and understanding and in the attainment of some d

) sus. ]
gree%iec 082:3:65 decision today, in my subnﬂssi(?r}, repudiatfzs this under;.
standing by invalidating a statute advancing critical state interests, even
though the law denies no woman the right o c_hoo'se an abanc_wn and place’
no undue burden upon the right. The leglslatlon’ is weli W-xthm the Sta-tcs :
competence to enact. Having concluded Nebras_kas law survives the scrutiny
dictated by a proper understanding of Casey, I dissent from the judgment in-
validating it. . . .

O Justice THOMAS, with whom Chief Justice Rehnquist and Justice
SCALIA join, dissenting.

Today’s decision is so obviously irreconcilable with Casey’s‘exglicatlon:
of what its undue-burden standard requires, let alone the Consntunon,.that
it should be seen for what it is, a reinstitution of the pre- Web:ster a!l,aortlon—l
on-demand era in which the mere invocation of “ab.ort%on rights” trumps
any contrary societal interest. If this statute is unconstltutlor}al under' C.?asey,.
then Casey meant nothing ar all, and the Court should capd1dly :.adrmt .

To reach its decision, the majority must take a serles_of mdefenmblg
steps. The majority must first disregard the principles that tl:llS Court fo]l(lwlvs
in every context but abortion: We interpret statutes‘accordmg to th_e1r plain
meaning and we do not strike down statutes suscepiible o_f 2 narrowing ct;g—
struction. The majority also must disregard the very co-nstitutlonal standgr it
purports to emplay, and then displace the con_s1d_ere;d Jud_g}nen.t of the PE?-'
ple of Nebraska and 29 other States. The majority’s fieClSlOl’.l is lamen_ta le
because of the result the majority reaches, the illogical steps the majority
takes to reach it, and because it portends a return to an era [ had thought we

domed. . . .
had 2531:;;}?“1 interpret] Nebraska’s partial birth _abortion_ statuteh[to]
permift] doctors to perform D&E abortions, the question remains whether 2

State can constitutionally prohibit the partial birth abortion procedure with- -

out a health exception. Although the majority and ]l_mt_ice Q’CONNOR
purport to rely on the standard articulated in the Cn:fsey _](?m;: opinion in con-
luding that a State may not, they in fact disregard it entirely. .
- ;}glough Justices OY’CONNOR, KENNEDY, and SOUTERl dech_ncd
in Casey, on the ground of stare decisis, to reconsider whether abortion enjoys
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had undervalued the State’s interest in potential life, and had invalidated
gulations of abortion that “in no real sense deprived women of the ult-

te decision.” The joint opinion repeatedly recognized the States’ weighty
erest in this area.

ecision does the power of the State reach into the heart of the liberty pro-

by the Due Process Clause” A regulation imposes an “undue burden”

nly if it “has the effect of placing a substantial obstacle in the path of a
man’ choice.”

There is no question that the State of Nebraska has a valid interest—

ne not designed to strike at the right itself—in prohibiting partial birth

The next question, therefore, is whether the Nebraska statute is un-
constitutional because it does not contain an exception that would allow use
of the procedure whenever “necessary in appropriate medical Jjudgment, for
the preservation of the health of the mother” .. ‘

The majority and Justice O’CONNOR. suggest that their rule is dic-
tated by a straightforward application of Roe and Cusey. But that is simply
‘not true. In Roe and Casey, the Court stated that the State may “regulate,

riate medical judgment, for the preservation of the life or health of the
7 Casey said that a health exception must be available if “continning
ér pregnancy would constitute a threat” to the woman. Under these cases, if
State seeks to prohibit abortion, even if only temporarily or under partic-
ular circumstances, as Casey says that it may, the State must make an excep-
tion for cases in which the life or health of the mother is endangered by
continuing the pregnancy. These cases addressed only the situation in which
2 woman must obtain an abortion because of some threat to her health from
continued pregnancy. But Roe and Casey say nothing at all about cases in
which a physician considers one prohibited method of abortion to be
preferable to permissible methods. Today’s majority and Justice O’CON-
NOR twist Roe and Casey to apply to the situation in which a woman de-
;v’-f{ sites—for whatever reason~—an abortion and wishes to obtain the abortion
% by some particular method. In other words, the majority and Justice
O'CONNOR fail to distinguish between cases in which health concerns re-
B quire 2 woman to obtain an abortion and cases in which health concerns
cause a woman who desires an abortion (for whatever reason) to prefer one
method over another. ., . .

We were reassured repeatedly in Casey that not all regulations of abor-
ion are unwarranted and that the States may express profound respect for
i fetal life. Under Casey, the regulation before us today should easily pass con-

titational muster. But the Court’s abortion Jurisprudence is a particularly

ot compel this result,






